[Vol. 90 struck-despite the great variation in, say, the elements of offenses 2 -by the nearly universal use of harm-or interest-based classificatory terms such as "crimes against the person," "crimes against the state," "crimes against property," "crimes against public order," and "crimes against public morality."0 Even in federal criminal law, which has yet to be organized into an integrated code, offenses are categorized according to the kinds of interests protected-whether it is protecting legitimate businesses from infiltration by organized crime (as in RICO), 4 or protecting native American Indian communities from the commission of a wide range of specific offenses (as in the Indian Crimes Act of 1976 4 See Racketeering Influenced and Corrupt Organizations Act ("RICO"), 18 U.S.C. § 1961(1) (A) (1999) (prohibiting a vast range of disparate conduct-including murder, kidnapping, gambling, arson, robbery, bribery, extortion, obscenity, and drug offenses-all of which are potentially connected to the infiltration of legitimate business by organized crime).
5 See 18 U.S.C. § § 1151-69 (1999) (prohibiting, inter alia, the dispensing of intoxicants on Indian reservations, counterfeiting and misrepresenting Indian produced Such emphasis on harmfulness as a classificatory principle is understandable. Harmfulness is viewed as the "linchpin" of the criminal law, the moral element that justifies punishment and practically defines criminality. 6 At least since John Stuart Mill, harmfulness has been viewed as the sine qua non of criminalization. 7 Asking what harms are caused or interests affected is thus a natural place to begin the task of classifying. 8 Despite its prominence, however, harmfulness has never been the sole principle around which crimes have been classified. Common law classifications such as felony, misdemeanor, and major and petty offense, for example, all depend on the idea of seriousness-a concept that is broader than (though it obviously includes) harmfulness. 9 Other classifications, such as malum in se and malum prohibitum,1° and infamous and noninfamous, n also rely less on a concept of harmfulness than on the goods, trafficking in Indian human remains and cultural artifacts, illegal hunting and fishing on Indian lands, stealing from Indian tribal organizations, gambling, and failing to report instances of child abuse in Indian communities).
6 See, e.g., Joshua Dressier, New Thoughts About the Concept of Justification in the with the proposition that the "true measure of crimes" is "harm to society." He then goes on to offer a brief outline of his own system of classification. CESARE BECCARiA, ON CIMES AND PUNISHMENTS 24-25 (Richard Davies trans., 1995) (1st ed. 1764).
9Murder and manslaughter, for example, both involve the same basic harm, yet the former is a more serious offense. I have previously dealt with the difference between seriousness and harmfulness in Stuart P. 10 Malum in se offenses are those that would be viewed by society as morally wrongful even if they were not prohibited by law. Malum prhibitum offenses are those that are viewed as wrong only, or primarily, because they have been proscribed by law. For a detailed discussion of the distinction, see id. at 1569-80. 11 At common law, conviction of an infamous offense made a person incompetent to be a witness. Such witnesses were thought to be ipso facto untrustworthy. The in-[Vol. 90 idea of moral wrongfulness (the degree to which an act violates a moral norm) or culpability (whether an actor intended her act or was mistaken or insane).12 How we classify crimes is (as I have suggested elsewhere) important, both doctrinally, 8 and as a window into the deeper moral and social content of specific offenses. 4 Yet to consider each of these various systems of classification (i.e., felony vs. misdemeanor, malum in se vs. malum prohibitum, infamous vs. noninfamous) would constitute a vast (and perhaps tedious) undertaking. This article focuses instead on the history of one particularly intriguing form of classification-namely, the concept of crimenfalsi, the crime of falsehood or deceit.
To the modem American lawyer, crimenfalsi is familiar, if at all, as a category of offenses recognized by Rule 609 (a) (2) of the Federal Rules of Evidence, which allows for impeachment of a witness who has been convicted of a crime involving "dishonesty or false statement." The original Conference Report makes the 12 1 have previously dealt with the differences among harmfulness, moral wrongfulness, and culpability in Green, supra note 9, at 1547-53. 13 Whether a crime is classified as an offense "against the person" or an offense "against property," for example, can determine matters such as whether a police officer is authorized to shoot a fleeing felon, whether a defendant can be extradited, which evidentiary standard a prosecutor should follow in deciding whether to charge a suspect, and whether an attorney has an ethical obligation to disclose a confidence regarding the possible future commission of a crime. Stuart P. link between Rule 609 (a) (2) and the ciminafalsi explicit, defining the phrase "crimes involving dishonesty or false statement" as "crimes such as perjury, subornation of perjury, false statements, criminal fraud, embezzlement, or false pretense, or any other offense in the nature of crimen falsi, the commission of which involves some element of deceit, untruthfulness, or falsification bearing on the accused's propensity to testify truthfully. ' 15 Yet the idea of ca/men falsi did not originate with the Federal Rules, nor indeed with the law of evidence. Long before cimenfalsi comprised an evidentiary concept, it functioned as a classification in substantive criminal law. Part I of this article considers several preliminary matters concerning the definition of deceit, the role of deceit in both unifying and distinguishing various criminal offenses, and the relationship between deceit and social harmfulness. Part II surveys the history of cimenfalsi from its origins in the Roman law of the first century B.C.E. to its refinement in the Spanish law of the 1200s. Part III describes the transformation of cimen falsi from a substantive criminal law category to an evidentiary category that, initially, allowed for the disqualification of witnesses, and, later, merely their impeachment. Finally, Part IV examines the modem law of crimen falsi, suggesting that two of the most intractable problems in the interpretation of Federal Rule of Evidence 609 (a) (2) are most properly addressed with an appreciation of the doctrine's substantive criminal law origins.
I. PRELIMINARY ISSUES A. WHAT IS "DECEIT"?
Before we can talk about the concept of deceit as a means for classifying crime, it will be helpful to have a definition of the term. As I shall use it here, deceit will refer to the communication of a message with which the communicator, in communicating, intends to mislead-that is, the communication of a message intended to cause a person to believe something that is untrue. 16 It is important to note, however, that deceitful conduct that may satisfy the elements of one criminal statute may not satisfy the elements of another. Consider the difference between perjury and mail fraud. As explained by the Supreme Court in Bronston v. United States, a non-responsive statement that is literally true is not perjurious, no matter how misleading. 7 (One need only think of President Clinton's supposedly "legalistic" defense to charges that he committed perjury during his deposition in the PaulaJones case.) Yet, as demonstrated by the Ninth Circuit's widely cited opinion in Lustiger v. United States, a similarly true but misleading statement can constitute a "scheme to defraud" under the mail fraud statute.' 8 The point is simply that deceit in the criminal law, as elsewhere, is an elastic and frequently variable concept.
B. DECEIT AS A UNIFYING, AND DISTINGUISHING, FACTOR
Even if there were a fixed and certain concept of deceit that applied to all crimes, there would remain questions about which offenses should be classified as crimes of deceit. As we shall see when we consider Federal Rule of Evidence 609 (a) (2), courts have struggled to determine whether offenses such as embezzlement, larceny, blackmail, and extortion should qualify as crimes "involving dishonesty or false statement. ' ' 9 For now, it is enough to note that any grouping of "crimes of deceit" will comprise a range of offenses involving quite different forms of harmfulness. Perjury and false statements, for example, involve injury to the administration of government. Forgery and false pretenses, by contrast, typically involve harms 16 The dictionary defines "deceive" as "caus [ing] to business relations. The only plausible basis for grouping together such otherwise disparate offenses is that all involve a common form of moral wrongfulness. The concept of deceit, moreover, can also serve as a factor that distinguishes otherwise similar offenses. Consider the distinction among larceny, embezzlement, and false pretenses. All three offenses involve the same basic harm-the misappropriation of another's property. What distinguishes them is the morally wrongful means by which such property is taken. In contrast to larceny (which requires stealth) and embezzlement (which involves a breach of trust), false pretenses is distinguished by the requirement of deceit.
C. THE RELATIONSHIP BETWEEN DECEIT AND HARMFULNESS
Although harmfulness and the morally wrongful act of deceit constitute distinct criteria for classifying offenses, it should be clear that deceit and harmfulness are not wholly unrelated. Indeed, deceit often causes harm. A society in which deceit and dishonesty are rampant will be unstable; personal relations will suffer, commercial transactions will be hindered, government operations will be impeded, uncertainty and cynicism will prevail.
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The significance of harm-causing deceit is particularly evident in the law of theft. Consider again the distinction between larceny and false pretenses. Although both involve the wrongful taking of property, the harms involved in the two crimes are distinguishable. One who has been defrauded of fifty dollars by a confidence man is likely to feel very different from a person who has had fifty dollars stolen by a thief. As Peter Alldridge has noted:
[I] f a victim is going to suffer a particular harm, it is less painful for him or her and less culpable of the person causing it that the harm should be caused without whatever additional unpleasantness comes from the deception of the victim. In the case of frauds there is far more likely to be 20For a useful discussion of these and related issues, see SISSELA BoK, LYING: MORAL CHOICE IN PUBLIC AND PRIVATE LIFE (1978) . For a survey of the academic literature on deceit, see Stuart P. Green, Deception, in READER'S GUIDE TO THE SOCIAL ScIENcEs (Jonathan Michie, ed.) (forthcoming, 2000) . the loss of self-esteem consequent upon feeling responsible by reason of having been duped. 21 Given its relationship to harmfulness, then, it is not surprising that deceit continues to play a role in various classificatory schemes. A good example is the way in which both the Model Penal Code 2 2 and the English Theft Act of 1968 23 have dealt with deceit in the law of theft. Both statutes consolidate the traditional acquisitive offenses (larceny, embezzlement, false pretenses, extortion, blackmail, fraudulent conversion, and receiving stolen property) in a manner that obviously reflects the similarity in harms caused. 24 Yet, within the broad rubric of "theft offenses," each statute retains categories such as Theft by Deception (in the case of the Model Penal Code25) and Obtaining Property by Deception (in the case of the English Theft Act 6 ). In both instances, the principal factor that distinguishes such offenses from other theft offenses is the presence of deceit. A society in which one is not well protected even from the snatchpurse is different from a society in which one is so protected, even if there is not effective protection against deceptive trade practices. Even the finer distinction between larceny by trick and false pretenses is not self-evidently pointless; someone who expects the return of the property with which she has parted, or who at least still believes that the property is hers, may react differently to its loss than she would to the loss of her part of a bargain by which she gave up that particular property for good. Similarly, the community may feel different moral sentiments about someone who initiates or engages in a transaction for the purpose of depriving another. 
II. ORIGINS OF CRLMENFMSI

A. THE ROMAN LEX CORNELA DEFALSIS
Centuries before crimenfalsi denominated a concept in the law of evidence, it functioned as a category of Roman substantive criminal law. The term first appeared during the late Republic, in the lex Cornelia de Falsis of 81 B.C.E. Although the original text of this law has been lost, much of it has been reconstructed through references injustinian's Digest. 28 The lex Cornelia was part of an important procedural innovation introduced by the Roman dictator and law reformer, Lucius Sulla. Prior to the early first century B.C.E., criminal jurisdiction in Rome had been vested in the paterfamilias, tresviri capitales, and various assemblies of the people, rather than in any permanent court system.29 Morever, criminal law and civil law were not clearly distinguished. Many acts that would be regarded as criminal under modem law were regarded as "de- licts"-civil wrongs for which quasi-penal sanctions could be imposed. 30 A breakdown in social norms among the Roman aristocracy in the late Republic created a need for a more standardized system of criminal justice. Sulla responded by enacting a series of statutes establishing quaestiones perpetuae, or specialized permanent jury courts, each of which was empowered to hear cases involving one or more specific crimes (known as publica judicia), such as murder, treason, and extortion!' (In this sense, Roman criminal law was more like the loose collection of statutes that now comprise federal criminal law than like an integrated code.)
One of these statutes was the lex Cornelia de Falsis, which created a permanent court known as the questio defalsis. At its inception, the questio de falsis was concerned exclusively with the forgery of wills and counterfeiting of coinage. 2 The standard penalty for committing a crime of falsum was deportation and confiscation; only slaves could be sentenced to death . The power to bring an accusation under the lex Cornelia was held by all free men and by free women whose interests were at stake. 34 Over time, the jurisdiction of the questio de falsis and the scope of the lex Cornelia de Falsis grew dramatically. 35 Some of this early history is described in STEPHEN, supra note 31, at 20-22.
described the legal environment that made such expansion possible:
[Development of the lex Cornelia de Falsis] came partly through the replies of the emperor or his ministers to requests for decisions in particular cases and partly through the opinions of the great jurists as embodied in such manuals of the law and handbooks for provincial governors as Gaius' Libri ad edictum provincale, Paul's Sententiae, and Ulpian's Libri de offwio proconsulis. The law was never a precise collection of rules and sanctions, with penalties incurred automatically by those found guilty of offences. It was a system of direction for the guidance of those charged with administering the law, who were allowed considerable latitude in their decisions and were free to elaborate the punishments when there were aggravating circumstances and mitigate them when there were extenuating circumstances. 3 6 The early part of the first century C.E. witnessed several significant expansions in the lex Cornelia de Falsis. Augustus, who had been Emperor since 31 B.C.E., had begun to allow the Senate a significant role as a lawmaking body through means of Senate resolutions or directives known as senatusconsulta ("SC') .37 One of these, SC Libonianum of 16 C.E., expanded the definition of Jalsum to include the writing of oneself into the text of a will,' as well as possibly the forgery of documents other than wills.
3 1 A second, and even more significant, expansion of the lex Cornelia occurred a few years later. SC Messalianum of 20 C.E. 40 and SC Geminianum of 29 G.E. 4 ' extended the falsum to in- clude a wide range of trial-related offenses, such as perjury and false testimony (whether oral or written), subornation of perjury, withholding of evidence, bribery and extortion of judges and jurors, and the making of false accusations. 2 Probably the greatest expansion in the concept of crimen falsi occurred during the reign of the Emperor Hadrian (117-38 C.E.). It was during this period that the criminal sanctions of the lex Cornelia were first applied to deceitful conduct involving commercial transactions. Under Hadrian, the notion offalsum was understood to include both the use of false weights and measures 44 and the selling of the same thing fraudulently to two people. 45 The lex Cornelia may even have been interpreted to apply to what amounts to the modem offense of false claims. So expansive was the interpretation of crimen falsi that, by the third century, C.E., it was difficult to distinguish between fraudulent business conduct that was subject to the jurisdiction of the questio defalsis and that which was to be dealt with under a vague, quasi-criminal residual category known as stellionatus, or swindling. One can only speculate as to why the concept of 42 ROBINSON, supra note 29, at 37; D'Ors, supra note 39, at 553-57; Pugliese, supra note 39, at 756-60. So significant was this expansion in jurisdiction that, by the time of the Emperor Nero's reign in the middle of the first century G.E., the caseload associated with the lex Cornelia was weighty enough to have ruined the health of Rutilius Gallicus, the judicial officer assigned to deal with cases involving the crimen falsi. RIcHARD A. BAUMAN, CRIME AND PUNISHMENT IN ANciENT ROME 103 (1996) . 43BAUMAN , supra note 42, at 158; ROBINSON, supra note 29, at 37.
44DIG. 48.10.32.1 (Modestinus, Punishments 1), DIGEST OFJUSTINIAN, supra note 33, at 829a ("If a seller or a buyer tampers with the publicly approved measures of wine, corn, or any other thing, or commits a deception with malicious intent, he is sentenced to a fine of double the value of the thing concerned; and it was laid down by decree of the deified Hadrian that those who had falsified weights or measures should be relegated to an island."); id., 7.11.6 (Ulpian 8 de off. proconsulis). crimenfalsi grew to encompass such a seemingly disparate collection of offenses. The Roman jurists themselves, as was their practice, offer no theoretical account of why such offenses should be linked together. The closest we come is a somewhat vague statement from the commentator Paul, who characterized crimen falsi as applying to "that which in reality does not exist, but is asserted as true. 48 Any plausible explanation for such expansion must recognize the procedural context in which the criminafalsi developed. Despite its Latinate origins, the Roman principle of nullum ctimen sine lege ("no crime without law") was considerably weaker than the modem principle of legality. 9 The complex relationship among the Emperor, the Senate, and the commentators allowed for specialized courts such as the questio de falsis to respond to the particular needs of the day by analogizing to existing legislation, effectively creating new offenses. Assigningjurisdiction over specific crimes to specialized courts, moreover, undoubtedly led to a kind of 'jurisdiction creep." When social problems involving deceit in court proceedings or commercial transactions arose, it was natural to look for a solution to the questio defalsis, which had already been dealing with (what must have been seen as) analogous issues in the context of forgery and counterfeiting. The result, by the third century C.E., was a collection of criminafalsi far broader than Sulla could ever have envisioned.
clearly a vague crime, a catch-all for the dishonest, comparable with the delict of dolus; Paul described stellionatus as a means of persuading someone to hand his property to another. It was as this kind of safety-net against criminals that we find it received into both Scots and French law. Just as the actio de dolo was a residuary in private law, so in the criminal field stellionatus could be charged wherever there was fraudulent dealing which, nevertheless, did not fall within any other crime, such as forgery or theft. Examples given are pledging the same thing twice, or pledging another's property as though one's own, or imposture, or withholding wages; also classed under stellionatis was a case of perjury, where someone swore in a document that something was his own when in fact it was only pledged. 
Id. at 32 (footnotes omitted
STUART P. GREE[o B. CRIMES OF DECEIT IN LAS SIETEPARTIDAS
Standing approximately midway between Roman law and the enactment of modern civil codes on the Continent, Las Siete Partidas (the Seven Books of Law) constitute one of the great landmarks of Spanish law and a crucial step in the development of European law. 50 Enacted in 1262, the Partidas were compiled by lawyers, scholars, and theologians in the court of Alfonso X, known as "the Wise" or "Learned" because of his achievements in science and letters. 5 The purpose of the compilation was to provide a common system of law for all of the inhabitants of Alfonso's realm. 2 There is some question as to whether Las Siete Partidas were ever intended to be a code of enforceable law, or whether instead they were to function as a kind of legal encyclopedia, a guide to future legislation-rather like the Restatements or Model Penal Code of their day.
5 3 Indeed, one of the most interesting aspects of Las Siete Partidas is the inclusion, within each Partida, of extensive commentaries containing moral advice and practical philosophy. 4 Although the Partidas themselves contain little explicit indication of their sources, the influence of Roman law (as well as canon law) is evident throughout 5 Many provisions are drawn almost verbatim from Justinian's Digest. 56 Moreover, the Partidas are structured in an obviously "civilian" manner. Reminiscent of Roman law and later civil codes in France and elsewhere, each of the seven books treats a different area of the lawcanon law; public law (government and administration of 53 See Lobingier, supra note 51, at lii.
54 As described by one historian, the Partidas provided a "complete body of morality and religion, defining the duties of every citizen, from the highest to the lowest station; assigning the grounds of their duties, and deducing one obligation from another with great precision and with some force of reasoning. Criminal law is dealt with in the Seventh Partida. As in modern criminal codes, the primary mode of classification is harmfulness. 58 Title VIII of the Seventh Partida, for example, collects various homicide offenses: intentional killings, accidental killings through no fault of the defendant, accidental killings caused by defendant's fault, abortions, infanticide, and deaths caused by physicians or apothecaries. Similarly, Title XV contains a collection of property offenses: damage to houses and ships, property damage caused by domesticated animals, and assorted criminal nuisances.
But, given both the influence of Roman law and the moral cast of Las Siete Partidas, it is not surprising that harmfulness is not the only criterion by which crimes are classified. Indeed, the Seventh Partida seems as much a guide to proper conduct as a criminal code-a quality that is apparent in its extended discussion of subjects such as what it means to cause a person's dishonor, 59 and what constitutes proper grounds for the renunciation or repudiation of a friendship.60
Of particular interest is Title VII of the Seventh Partida, which deals with Falsedad, offenses "concerning deceit." The offenses mentioned include "deceit practiced by a wife when she presents the child of another person to her husband as his own"; forging documents or seals; "revealing the secrets of the king"; falsely measuring lands or establishing boundaries; possessing false weights and measures; counterfeiting money; and practicing alchemy (which consists of "deceiving men and making them believe what cannot be according to nature") .6' Also included are the fraudulent alteration, concealment, and de-57I.As StTE PARTimAS, supra note 50. 58 The Seventh Partida also contains procedural provisions involving matters such as double jeopardy, who may be charged with a criminal offense and who may bring such charges, jurisdictional matters, and termination and settlement of criminal proceedings. LAS SiETE There are several aspects of Las Siete Partidas' treatment of crimes of deception that need to be noted. First is the remarkable specificity of such offenses, which are considerably more detailed than in the lex Cornelia de Falsis. Second is the comprehensiveness of the apparatus surrounding these offenses, including rules about who can be a defendant and who may bring an accusation, as well as penalties upon conviction (ranging from burning at the stake for counterfeiting and death for forgery, to banishment to an island for a period of years for using false weights and measures). Third, and perhaps most significant, is the commentary that goes with codification. Here, for the first time are a definition of deceit ("the alteration of the truth") and a statement of moral values that apparently link these various offenses. Title VII of the Seventh Partida, Falsedad, begins, "One of the greatest acts of wickedness which a man can be guilty of is to deceive, for many evils and great injuries result to men from this. " 6e Las Siete Partidas thus makes explicit what the Roman law had only implied: that the primary link among these various, apparently disparate offenses is the morally wrongful act of deceit and the particular kinds of harms with which that act is associated.
III. TRANSFORMATIONS IN THE LAW OF CRTMENFALSI
Given its Roman origins and subsequent development in Spain, it is not surprising that the concept of crimenfalsi has en-62 Id. at 1337. Yet, broad as Title VII of the Seventh Partida is, it should be noted that it does not contain (what was apparently viewed as the less serious crime of) fraud, which is codified elsewhere (in Title XVI) and defined as deception committed with the intent to cheat. Id. at 1406-10. Examples of fraud are knowingly, selling something as gold or silver, knowing that it is not so; or representing any good as being of a higher quality than it actually is; using false dice, tricking people into abandoning their property (for example, by throwing a serpent into a crowd at a public market or fair, and frightening people into fleeing and abandoning their merchandise); and convincing credulous people that one has magical powers. In this, Las Sieta Partidas again seems to have followed the Roman law, which treated the offense of stellionatus, or swindling, separately from the criminafa. See supra note 47 and accompanying text.
63 Id. at 1337. Wood wrote that the criminafalsi all involved the "fraudulent suppression or imitation of truth to the prejudice of another." Three things, he said, were required in such crimes: "corruption of truth, deceit and damage to another." Id. Wood then went on to list the "various shapes" of falsehood that make up the criminafalst (1) "when one sells or mortgages the same thing to two persons in two several contracts"; (2) "perjury, when a witness knowingly bears false witness in a court of justice, or is guilty of suborning others"; (3) "By writing, as in forgery, or signing of false instruments and deeds, or knowingly using instruments forged by others; or when a notary writes that which was false, or omits that which is true, or by concealing any writing, or blotting, cutting out what was written or opening, unsealing and altering the wills or private letters of other men"; (4) "By fact, which has no relation to writing, as when a child is fraudulently put in the place of another child; when a false person is represented"; and (5) 
A. CRTMENFALSIUNDER THE COMMON LAW
In comparison to the civil law tradition, the path of crimen falsi in the common law has been an uneven and circuitous one. The history is marked by two major shifts: first, from a (relatively insignificant) substantive criminal law classification to category in evidence law (described in this section); and second, from an evidentiary category that resulted in the disqualification of witnesses, to one that resulted merely in their impeachment (described in the next section).
Although the concept of crimen falsi is mentioned by early common law commentators such as Glanville 67 and Bracton, 6it
never played a particularly significant role in their schemes of classification. Both commentators use the term narrowly to refer almost exclusively to forgery and counterfeiting (much as it had been used in Sulla's time).
Why did the early English commentators define crimenfalsi so narrowly? One explanation is that the moral theory they attached to crimen falsi was a narrow one. Unlike Roman law, 6 early English common law viewed the central crimen falsi offenses of counterfeiting and forgery as having more to do with treason than with deceit. Since the issuance of coinage and official documents had always been a prerogative of sovereignty, the theory went, counterfeiting and forgery posed a threat to such sovereignty, and were therefore analogous to treason. (crimen falsi offenses include making false charters, false measures, or false money "and other similar offences of which one element is falsifying for which a person ought to be accused and, when convicted, condemned"). This anonymous work, believed to have been written by Glanville, is regarded as the earliest systematic treatise Eventually, a shift to a broader, Roman-like, deceptionbased theory of crimenfalsi would occur, but not before an earlier shift from substantive criminal law classification to evidentiary category, in the late 1600s. 7 3 It was at this point that crimen falsi came to be regarded as one of three categories of "infamous" crimes (the others being treason and felony) that rendered a witness incompetent to testify.' 4 This shift to evidentiary category, in turn, brought with it another shift in theory. Initially, disqualification of witnesses had been viewed as a form of punishment. A person convicted of a crime "lost his law" (i.e., his right to appear in court).v The problem with such punishment-based disqualification, however, was that it tended to penalize innocent defendants who needed to rely on the testimony of convicted witnesses. If conviction for crimen falsi was to continue as a basis for disqualification, it would need some new theory to support it. The theory that developed was based, in Wigmore's words, on "actual moral turpitude, i.e., the person is to be excluded because from such a moral nature it is useless to expect the truth." 76 This theory was also consistent with the "social stratification of England, where class degradation was of itself a serious source of untrustworthiness, and where a judicial accusation of crime was in fact a perquisite chiefly of the lower classes." 77 Under this theory, a person convicted of crimen falsi became, as Greenleaf put it, "morally too corrupt to be trusted to testify; so reckless of the distinction between truth and falsehood and insensible to the restraining forces of an oath, as to render it extremely improbable that he will speak the truth at all. 78 The idea that witnesses convicted of criminafalsi were not to be believed also seems to have reflected the emergence of deceit as a significant moral element in English substantive criminal law. Nowhere is this phenomenon clearer than in the developing law of theft. 79 Although larceny (theft by stealth) had been a crime as early as the thirteenth century, theft by deceit, in its various forms, was not criminalized until much later: common law cheat (typically, the use of false weights and measures) did not become a crime until at least 1 5 4 1 ; 8 1562;81 false pretenses in 1757 (and then only as a misdemeanor) 82 ; and larceny by trick in 1779.5 In the earlier period, the law of theft had been limited by the doctrine of caveat emptor. As Perkins and Boyce put it, "a person who deprived another of his property by force or by stealth was regarded by all as a very evil person, but he who got the better of another in a bargain by means of falsehood was more likely to be regarded by his neighbors as clever than as criminal."" By the latter part of the eighteenth century, then, the first transformation in the law of crimenfalsi was complete. Driven by broader forces that changed the law of evidence and extended the reach of the criminal law, the list of disqualifying crimenfalsi offenses in England had become nearly as extensive as the substantive criminal law classification of crimen falsi under Hadrian.s What remained to occur was the second transformation in the concept of crimen falsi-from a category that would cause a witness to be disqualified, to one that would lead merely to his impeachment. To understand how and why this change occurred, we need to look to the influence ofJeremy Bentham.
B. BENTHAM AND CPJMENFALSI
Writing in the latter part of the eighteenth and beginning of the nineteenth centuries, Bentham set out to cure what he perceived as a sickness in the English common law. As James Steintrager has described:
Under the common law men often committed crimes because they did not even know that the activity which they pursued was criminal. Even when they did know, they might still pursue the course of action ei- ther because the penal sanctions leveled against the crime were insufficient to deter them, or because the application of those sanctions was erratic and uncertain. Heinous crimes went unpunished or were often only lightly punished. Indifferent acts were punished, often with severity. Acts rightly classified as offences were punished without due regard to the nature of the crime or the circumstances in which the crime was committed. Once a case came to trial there were many obstacles to obtaining a speedy and fair conclusion. The rules of evidence were highly technical and unnecessarily complicated. Useful evidence was precluded on obscure or even absurd grounds. 86 The Rationale of Judicial Evidence, published in 1827, just five years before his death, contains Bentham's most significant attempt to reform the law of evidence. Bentham sought to craft rules of evidence that, for the first time in English legal history, would reflect a rational system of philosophy and logic-rules similar to those that had been developed on the Continent. 8 8 His work on evidence reflects three basic principles. First, that the introduction of inferior or otherwise defective evidence is better than the exclusion of such evidence. Second, that the evaluation of the weight and credibility of evidence is best left to the discretion of the ultimate decision-maker, who should proceed rationally but largely unconfined by formal rules. Third, that the pursuit of truth is more important than most every other value in adjudication. 9 Bentham's approach, as summarized by William Twining, was to "[h]ear everyone, admit everything unless the evidence is (a) irrelevant or (b) superfluous or (c) its production would involve preponderant vexation, expense or delay." 9 0
Of particular concern to Bentham were the burdensome and mostly irrational rules regarding the disqualification of witnesses. Testimony "of the accused, of parties to litigation, of spouses and of almost anyone with any interest in the matter was excluded; Quakers and others who, for reasons of conscience, refused to take the oath in its prescribed form were also unable to testify.' ' Even more problematic, in Bentham's view, was the total exclusion of witnesses who had been convicted of a crime-a rule that, as noted above, had been in effect at least since the end of the seventeenth century.
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The Rationale of Judicial Evidence subjects this practice to withering criticism. Indeed, Bentham says, there is even less reason to disqualify a person with a prior conviction from testifying than there is for disqualifying a person with an interest in the litigation. 9 3 Bentham offers perjury (presumably the crime most directly probative of a witness' veracity) as a type of afortiori example:
When the door of the witness-box is shut against a proposed witness on this score, it is generally on the ground of some single transgression ....
But a single transgression of this sort, what does it prove?
The violated ceremony apart ... the conviction proves no more than this, viz. that on one assignable occasion the convict has been known to fall into that sort of transgression, which every human adult must also have fallen into, more times than one ....
From a man's having borne false witness in some one instance... it is inferred, and with the most peremptory assurance, that he will never bear true witness in the whole course of his life! [To pronounce a man guilty of an intention to commit perjury merely because he has on a prior occasion been convicted of perjury would be the summit of injustice.] 9 4
In short, Bentham says, the mere fact that a witness has a prior conviction, even for perjury, says little, if anything, about the likelihood that he will lie in future judicial proceedings.
Given this reasoning, it might seem doubtful that a prior conviction for perjury or some other offense involving deceit should be. admissible even to impeach. "So broad, so prominent is the stigma, so conspicuous and impressive is the warning which it gives," says Bentham, "the danger is not that the man thus distinguished should gain too much credence, but that he should not gain enough." 9 5
In the end, though, Bentham is too much the pragmatist to pursue his reasoning to what seems its logical conclusion. He makes clear that, though he objects to the disqualification of witnesses on account of a prior conviction, he has no objection to using a prior conviction for purposes of impeachment.9" Ultimately, Bentham says, moral turpitude should be regarded as an objection not to the competence of the witness, but rather to the weight of his evidence. 97 Bentham's views on these points proved enormously influential. Says Wigmore: "His lucid exposition of [the shortcomings in the common law theory of moral turpitude] and his determined attack upon its fallacies proved irresistible. The almost complete disappearance of this disqualification from Anglo-American law in the last century has been due to those arguments. 9 8 By the mid-nineteenth century, the practice of using prior convictions as a basis for disqualifying witnesses had been transformed completely into a practice of using convictions as a basis merely for impeaching their credibility.
Bentham's views regarding crimes of deceit in the law of evidence are thus well known and widely acknowledged. Less recognized, however, are his views regarding the place of deceit in the substantive classification of offenses. This is somewhat surprising. Bentham, who has a claim to being the greatest of all criminal law codifiers, 0 0 devoted nearly a third of his most famous work on moral and legal theory to the subject of classifi- Bentham himself did not use the term crimen falsi, and it is now virtually impossible to know the extent, if any, to which he was familiar with the history of that concept. 03 Nevertheless, it is obvious that he was concerned with the role of deceit in the classification of crime. As William Twining has explained, despite his pragmatism, Bentham's hatred for falsehood and deception was virtually an obsession: "Some of his most virulent prose is directed at hypocrisy, fraud, swindling, quackery, and all forms of falsehood; his polemical vocabulary centres to an extraordinary degree around the themes of mendacity, deception and pretence. What Bentham seems to be saying is that a preferable classification system would identif y offenses committed through falsehood as a subcategory of crimes involving injury to the person (e.g., false pretenses as a subset of theft), rather than injury to the person as a subcategory of offenses committed through falsehood (e.g., false pretenses as a subset of crimenfalsi). As a more general matter, Bentham seems to be acknowledging the traditional significance of deceit as a factor in classification, but yielding ultimately to the demands of harmfulness as the prevailing classificatory principle.
IV. THE MODERN LAW OF CRAMENFALSI
C. FEDERAL RULE OF EVIDENCE 609(A) (2)
By the time Congress enacted the Federal Rules of Evidence in 1975, Bentham's view-that a conviction for crimen falsi was proper for impeaching rather than disqualifying witnesses-had long since passed into common practice. The question for Congress was how exactly to formulate the traditional rule of impeachment within the broader framework of the Federal Rules. (The Law Commission for England and Wales, it should be noted, has been dealing with an almost identical problem.)' 09 Federal Rule of Evidence 609 was designed to resolve the basic conflict posed by the practice of allowing witnesses to be impeached with prior convictions. As Weinstein and Berger have put it:
Permitting unlimited use of defendant's criminal past for impeachment undoubtedly results in more convictions; it also increases the likelihood that a person will be found guilty merely of being "bad" rather than of having committed the charged crime. Limiting the use of convictions for impeachment provides greater protection for the innocent, 776, 791-92 (1993) . While I agree with him that this is a legitimate and important question, it nevertheless lies somewhere outside the scope of the inquiry here. 113 As originally enacted, Rule 609 provided that prosecution witnesses and witnesses in civil cases could be impeached with all felony convictions and any convictions involving crimen falsi regardless of possible prejudice to the witness. What was unclear in the original text was whether a felony conviction offered to impeach a witness in a civil case could be inadmissible because of resultant prejudice to a party, and the lower courts were divided on this issue. In Green v. Bock Laundy Machine Co., 490 U.S. 504 (1989), the Court resolved the Circuit split, holding that a trial judge is required to admit prior felony convictions to impeach a witness in a civil case, and that only a criminal defendant is protected by the balancing provisions of the rule. Congress subsequently amended Rule 609, rejecting the holding in Green. Under the amendment, when the witness is "other than the accused," prior felony convictions must be subjected to the balancing provisions of Rule 403 (which provides that "evidence may excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence"). When the witness is the accused, however, the Rule implicitly requires a determina-Under subsection (a) (2), however, evidence that a witness has been convicted of such a crime will be admissible regardless of its prejudicial effect. The Rule states that "evidence that any witness has been convicted of a crime shall be admitted [for the purpose of attacking the witness' credibility] if it involved dishonesty or false statement, regardless of punishment." Such convictions are considered so probative of a witness' propensity to lie that, unlike convictions for non-crimina falsi, they can be introduced without any balancing of probative value against prejudice. If the crime falls under this provision, the conviction must be admitted; the judge has no discretion to exclude. 1 Moreover, under this provision, as at common law, the potential punishment for the crime is of no consequence; misdemeanors involving dishonesty or false statement, as well as felonies, are admissible. Two basic problems with the language of Rule 609(a) (2) can be identified. The first lies in the use of the term "dishonesty or false statement." An obvious question is whether this term is meant to be coextensive with the traditional notion of crimen falsi, or whether it creates a new category of crimes distinct from the common law background. A second problem lies in the uncertain boundaries of the category of crimenfalsi itself. Assuming that crimes of "dishonesty or false statement" are coextensive with the crimina falsi, we want to know which convictions will be covered. As the above history demonstrates, what has counted as a crime of deceit in one era has not necessarily qualified as a crime of deceit in another.
While it may seem obvious that crimes of violence such as murder, arson, and rape do not involve "dishonesty or false statement," a harder issue is raised by crimes of acquisition, such as larceny, extortion, shoplifting, tax evasion, and burglary, Moreover, it is unclear whether the Rule applies only when the definition of the crime committed requires dishonesty or false statement, or whether it would also apply in a particular instance in which a crime has, but need not have, been committed tion that the "probative value" of the conviction "outweighs its prejudicial effect to the accused." It is important to note, however, that neither Bock Laundry nor the 1990 amendments to Rule 609 have had any effect on the meaning of the critical term, "crime involv [ing] through dishonesty or false statement (for example, when an accused has committed murder or rape by luring the victim into a back alley through a lie or trick or some other dishonest means).
What Does (or Should) Rule 609(a)(2) Mean by "Dishonesty or False
Statement"? Although Rule 609 (a) (2) was intended to clarify the scope of the common law rule of impeachment, the use of the phrase "dishonesty or false statement" has had the opposite effect. Neither term is defined in the rules of evidence, and their meaning can hardly be described as transparent. The term "crimes involving false statement" presumably refers to crimes such as perjury, making false statements, numerous kindred false statements offenses, and perhaps subornation of perjury. 11 5 The difficult task is in determining which additional crimes, if any, should count as "crimes involving dishonesty."
We can identify four basic approaches adopted by the courts and commentators in interpreting the word "dishonesty" as it appears in Rule 609 (a) (2). Under the first approach, virtually any crime would qualify as a crime of "dishonesty." Such a view is based on the premise that "all crimes imply disregard for social obligations, hence a willingness or propensity to lie." ' 16 Obviously, the group of crimes so identified would be far larger than those contained in the traditional category of crimenfalsi.
This was the position taken by Representative Danielson during the debate on the floor of the House. According to Danielson: [T] here is no point in using both terms in section 609(a) unless they mean two different things, or at least that the term "dishonesty" is much broader than "false statement." The obvious problem with this view is that it tends to obviate almost any distinction between Section (a) (1) and (a) (2). By qualifying virtually any crime as a crime "involving dishonesty or false statement," prosecutors would almost always be able to avoid the subsection (a) (1) requirement that probative value not be outweighed by prejudicial effect. They would invariably 117 120 Cong. Rec. 2377-81, quoted in 28 WRIGHT & GOLD, supra note 111, § 6131, at 159. Against this view, Congressman Wiggins stated: "The thrust of 'dishonesty' as used in this bill goes to his veracity and his ability to relate the truth. 'Dishonesty' is tested, for example, by perjury convictions and convictions dealing with false statements, but not general criminality. Evidence for a conviction of murder goes to criminality, not to dishonesty." Id. at 158-59.
Rule 8.4 of the Model Rules of Professional Conduct presents an analogous interpretive problem. The rule says that it is "professional misconduct for a lawyer to," inter alia, "commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects," or "engage in conduct involving dishonesty, fraud, deceit, or misrepresentation." The Commentary to Rule 8.4 states:
It could be argued that the commission of any crime reflects on a lawyer's honesty or his fitness, because honest people do not commit crimes. But this argument does not recognize, as the criminal law does, that even among serious crimes the degree of immorality involved may differ and so may implications about the offender's character. A second approach lies at the other extreme. It would essentially read the word "dishonesty" out of the Rule. This is the view suggested by a number of scholars, who have argued that the term "dishonesty" has "little meaning," 123 that it is "superfluous,"' 2 4 and that it is "virtually swallowed by its partner, 'false statement.'"2 Understood literally, this reading of the rule is incorrect as well, since there are a number of traditional cimenfalsi offenses that do not require a false statement. Fraud and forgery are the most obvious examples. 26 Although neither crime requires the making of a false statement, both were certainly regarded as criminafalsi at common law, and both are at least as probative of a witness' credibility as offenses that do involve false statements, such as perjury and false declarations. 7 A third possibility is to read the word "dishonesty" broadly enough to include crimes involving wrongful pecuniary gainsuch as larceny, bribery, smuggling, and tax evasion-but not so broadly as to refer to crimes of pure violence, like murder and rape. Such an interpretation would obviously exceed the traditional common law scope of aimen falsi. This was the view favored by Mason Ladd (writing well before the adoption of the Federal Rules):
123 McCoRMICK, supra note 99, § 43, at 95 n.10 ("little meaning attaches to 'dishonesty,' save perhaps for embezzlement, and conflict among courts attempting to reconcile plain meaning with legislative history has resulted"). 
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The classification of crimenfalsi is too narrow... to meet the credibility test. ...
[R]obbery, larceny, and burglary, while not showing a propensity to falsify, do disclose a disregard for the rights of others which might reasonably be expected to express itself in giving false testimony whenever it would be to the advantage of the witness.
The problem with this view, however, is that it blurs the moral distinction between stealing and lying. A person who steals is certainly dishonest; she rejects the idea of making an honest living; she cheats; she takes something to which she is not entitled; she disobeys the rules. But there is no particular reason to think that she is deceitful. Indeed, what little empirical evidence there is indicates that a prior conviction for larceny (stealing by stealth) says little or nothing about a witness' propensity to lie.'29
The final, and, in my view, best, reading of Rule 609(a) (2) is that the phrase "dishonesty or false statement" should be understood as a stand-in for the traditional common law notion of crimen falsi. This construction would allow room for offenses like perjury and false statements (which do involve false statements) as well offenses like false pretenses, medicare fraud, mail fraud, securities fraud, welfare fraud, making false claims, knowingly passing bad checks, tampering with measuring devices, and forgery (all of which involve some form of deception, but do not necessarily involve false statements). At the same time, it would exclude pecuniary offenses not traditionally viewed as criminafalsi, such as larceny, robbery, receiving stolen property, blackmail, extortion, and bribery. Also excluded would be crimes that require neither dishonesty nor deception, such as rape, murder, assault, battery, public drunkenness, driving while intoxicated, and prostitution and other sex offenses.
Under this construction, then, one would read the phrase "crimes involving dishonesty or false statement" as equivalent to the phrase "crimes involving deceit or false statement," or, more simply, "crimes involving deceit" (since every crime that involves indicate that a person who would be likely to steal something in one situation would not be more likely to tell lies in a second situation than would someone who would not steal in the first instance. In other words, the data indicate that these kinds of behaviors are very specific to situations.").
[Vol. 90 an intentional false statement also involves deceit). In other words, one would allow impeachment under Rule 609 (a) (2) only when the prior conviction involved a crime that would fit into the traditional category of crimenfalsi. This is also the position endorsed by Richard Uviller, who argues that expanding the category of "dishonesty or false statement" crimes beyond the traditional list of crimen falsi offenses "accords with the govern-ISO Even under this approach, however, there remains the question of how to deal with offenses, like embezzlement, in which the presence of deceit is ambiguous. The Conference Committee Report itself has contributed to this confusion by listing embezzlement, along with obvious deceit crimes such as perjury, subornation of perjury, false statement, criminal fraud, and false pretenses, as examples of offenses that are covered by Rule 609(a) (2). Following the Conference Report, most courts have held that embezzlement is covered by the Rule. See, e.g., Gaudin v. Shell Oil Co., 132 F.R.D. 178, 179 (E.D. La. 1990). At the same time, by referring to "embezzlement" and "false pretenses," rather than "theft," the Report seems to imply that not all theft offenses are per se crimes of dishonesty-again, an understanding that has been adopted by most courts. Independent of the Conference Report, however, we need to ask whether embezzlement really should be included in the list of criminafalsi. In one sense, embezzlement does seem to involve an element of falsehood or deceit, since it is hard to imagine a case of embezzlement in which the perpetrator has not in some sense deceived his victim (at least into believing that the perpetrator is honest and loyal). But the better view, I think, looking to the formal elements of the offense, is that embezzlement is not a crime of deceit.
"same conduct" test was both at odds with the historical approach to the "same offense" determination and was too likely to cause confusion. In determining whether a defendant has al, ready been prosecuted for the "same offense," it is both less burdensome and less confusing to look solely at the elements of the offenses rather than engage in a review of the evidence that was offered in the earlier proceeding.
An analogous argument applies in the context of Rule 609(a) (2). To allow (or require) courts to look to the facts of a prior conviction in determining whether the crime involved dishonesty or false statement is likely to create both administrative burdens and legal uncertainty. As in the Double Jeopardy context, the "formalistic" approach is the preferable one. (Of course, in the Double Jeopardy context, the formalistic approach favors the state; in the context of Rule 609, it can favor either the state or the accused, depending on which side the witness is testifying for.)
A second reason for rejecting the fact-based inquiry approach is that it is at odds with the overall structure of the impeachment rules. By allowing (or requiring) courts to inquire into the underlying facts of the conviction, Rule 609(a) (1) is likely to be swallowed up by Rule 609(a) (2). Rule 609(a) (2) will become the rule, rather than the exception, even though the probative versus prejudicial weighing approach of the former rule is more representative of the Federal Rules' approach generally.1 87 A third (and, I believe, the most compelling) reason for rejecting the majority approach rests on an understanding of criminal law and procedure, rather than the law of evidence. One needs to recognize that criminal offenses are defined by their elements, not by the facts of their commission. To admit conviction evidence is to tell the jury nothing more than that the elements of the crime of which the witness was convicted were proven beyond a reasonable doubt. Undoubtedly, a large majority of criminal acts do involve some form of deception. A rapist or kidnagper may use deception to lure a victim to a remote location.
A perpetrator bent on violating the antitrust laws may use duplicity in doing so. 9 But, in each case, the fact that deception was used will never have been found beyond a reasonable doubt. To allow a court to look to underlying facts in determining whether to admit a prior conviction as a crime of deceit is thus to invite a circumvention of the reasonable doubt standard itself.
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V. CONCLUSION
The criminafalsi, or crimes of deceit, present an intriguing problem in the history of criminal law classification. Across time and legal cultures, the primary concept around which crimes have been classified has been harmfulness. Yet the idea of crimenfalsi-with a history stretching from the lex Cornelia de Falsis of the first century B.C.E. to the American Federal Rules of Evidence-reflects a system of classification that, at times, has transcended mere harmfulness to embrace a distinct notion of moral wrongfulness.
The idea of grouping together crimes involving deceit proved especially useful to the Romans. It allowed them to expand the jurisdiction of the specialized questio de falsis well beyond the original crimes of forgery and counterfeiting to deal with economic, social, and juridical problems arising out of conduct constituting the modem offenses of perjury, obstruction of justice, fraud, false weights and measures, and false claims. The classification of offenses under the rubric of deceit was also a common element in subsequent Roman-law influenced criminal codes, as we saw in our discussion of Las Siete Partidas.
Although the morally wrongful act of deceit continues to make its presence felt in the classification of crime in a number of subtle ways, it has mostly disappeared as a basic classificatory category. Harmfulness, and the classifications it has spawned, now occupy the field. Even when offenses such as "Theft by Deception" have survived, moreover, such labels seem to reflect the particular kind of harm associated with deceit at least as much as any distinct notion of moral wrongfulness. 
